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Plaintiff Bertha L. Hicks appeals dism ssal by summary
judgnment of her suit against Defendants Jack Hicks and his wife,
Mary H cks.' She sought damages for injuries she received when

she fell over a retaining wall on the Defendants' prem ses.

! The Plaintiff and the Defendants are not related.



Al t hough the Plaintiff rai ses two issues, they may be
restated as foll ows: The Trial Court was in error in finding as
a matter of law that the Plaintiff's negli gence contributed at

| east 50 percent to her injuries.

The Trial Court accurately, except as to one point,
stated the undi sputed nmaterial facts of this case in his

menor andum opi nion as foll ows:

Plaintiff, a neighbor of defendants, went to the front
door of their residence at night to deliver a Christnmas
gift. No one was home, but while she was at t he front
door, defendants drove up, sounded t he autonobile horn,
and drove around to a back carport® where they
customarily parked. Seeing them plaintiff walked, in
conpl ete darkness, around the right side of the house
to meet them and, doing so, fell off a four to five
foot retaining wall which provided a basenent entrance
on the right side of the house (as one faces it).

Even though the retaining wall, a common basenent
entrance in plain sight, had al ways been there, even
t hough plaintiff lived in sight of defendants
resi dence and had visited there on other occasions, and
even though plaintiff had visited briefly while her
husband was shapi ng the bank for the retaining wall
whi ch was added to conplenent this one, plaintiff was
unaware of the presence of the retaining wall or the
drop off.

Al'l things being equal, defendants had no duty to
a plainti ff proceeding in the dark toward a condition
made dangerous only by the darkness itself. Eaton v.
Mclain, 891 S.W2d 587 (Tenn. 1994).

Plaintiff insists, however, that all things are
not equal because a duty of care arose instanter
because defendant husband was concerned the plaintiff
m ght not be heeding the presence of the wall and cane
around to check on her as soon as he parked the car.
Finding plaintiff on the ground, he said to her, "I
told Mary you would wal k of f that bank." Plaintiff

2 Mr. Hicks drove all the way around the house and parked in the
side front yard.



al so argues that defendants' sounding the horn beckoned
her to come around the house and thus had the ef fect of
l uring her to the retai ning wall

VWhile, as already noted, we agree with the foregoing
statement of fact, we do not concur in the Trial Court's
conclusion of |aw based thereon. W do not believe under the
foregoing facts a jury nmust necessarily find that the Paintiff's

negligence contributed 50 percent or nore to her injuries.

I n support of our conclusion, we point out that
reasonabl e persons coul d conclude that the soundi ng of the horn
by M. Hicks served to beckon the Plaintiff to the rear of the
house and that in driving the truck around the house w thout
stopping deprived the Plaintiff of the illumnation of the
headl i ghts as she was walking to the rear of the house. CQur
conclusion that a jury could find the Plaintiff's negligence did
not exceed that of M. Hicks' is buttressed by the fact that he
himsel f admitted as he drove around t he house that he was fearfu

that the Plaintiff would "wal k off that bank."

I n reaching our conclusion, we have not overlooked t he

hol ding of Eaton v. Mlain, 891 S.W2d 587 (Tenn.1994), the case

refiled upon by the Trial Judge. |In that case, the plaintiff was
a visitor in the honme of her daughter and son-in-law. She
proceeded in the dark down a |ong narrow hallway to a bathroom at

5:00 a.m and opened a door to the basement, which was both



adj acent and virtually identical to the door to the bathroom

She then fell down the basement steps, injuring herself.

The Plaintiff's brief points out significant
di fferences between the facts in Eaton and the case at bar, which
we find sufficient to preclude application of the |aw of that

case. These are set out in the Paintiff's brief as foll ows:

the plaintiff [in the case at bar] did not have prior
knowl edge or warning of the dangerous area;

unli ke Eaton, the defendants in the i nstant case were
aware of the dangerous condition on their property.

unlike the Plaintiff in Eaton, the plaintiff in the
instant case did not have the power to illumnate the
danger ous area;

the plaintiff in the instant case did not choose to put
her own safety at risk in the same manner as the
plaintiff in Eaton;

the plaintiff reasonably beli eved that she was being
beckoned by the defendant to follow the defendant's
vehicl e around the house and thereby encounter the
dangerous condition, whereas; the plaintiff in Eaton
acted without any encouragenent whatsoever fromthe
def endant hone owner;

in Eaton the defendants did not recogni ze the
probability of the accident just prior to Ms. Eaton's
injury; however, in the instant case the defendants
recogni zed t he probability if not certainty of the
Plaintiff's injury just nmonments before it occurred, had
the power to prevent such injury, and fail ed to take
any action in an effort to prevent such injury.

Qur analysis as to M. Hicks' actions, however, does
not apply to Ms. Hicks, who was not operati ng the vehicl e and

did not sound the horn. We find no negligence on her part, and



for that reason affirmthe Trial Qurt's grant of summary

judgnment as to her.

For the foregoing reasons we affirmthe judgment as to
M's. Hicks, vacate the judgnent as to M. Hicks and remand the
case as to himfor further proceedi ngs not inconsistent with this
opi nion. Costs of appeal are adjudged one-half against M. Hicks

and one-half against the Plaintiff and her surety.

Houston M Goddard, P.J.

CONCUR:

Don T. MMurray, J.

Charles D. Susano, Jr., J.



